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This article summarizes results of research on the impact of the 
Young Offenders Act 1997 (NSW) on the juvenile justice system. Avail-
able statistics on the Act’s first three years of 
operation suggest that it has led to a substan-
tial increase in warnings and cautions and a 
corresponding decline in court proceedings. 
It has also resulted in an almost 50 per cent 
drop in the odds of an Aboriginal first offender 
being taken to court, although this group is 
still over-represented. The article concludes 
that the Act has been generally successful in 
regulating police discretion, but a number of 
impediments remain. 

INTRODUCTION
Since the 1960s, juvenile justice in Australia has moved substan-

tially away from the quasi-welfare model of the late nineteenth century 
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towards a bifurcated approach that combines a more traditional ‘justice’ 
model of running the children’s court with a movement towards pre-
court diversion, such as police cautions and children’s panels.1 The main 
objective of diversion was to minimize the harmful effects of stigmatisa-
tion and unnecessary state intervention, especially among less serious 
offenders. While this hybrid system of justice is still operating today, a 
new restorative justice model has been gathering momentum since the 
early 1990s. By the beginning of the new century, all Australian states 
and territories have introduced some form of restorative conferencing 
as part of their juvenile justice system.2 

This article examines New South Wales’ Young Offenders Act 1997 
(YOA) as a case study of this new approach in juvenile justice. The new 
approach is not entirely about restorative justice, although restorative 
justice does play an important part in the reform. Most significantly, 
the reform has sought to use legal rules as a way of institutionalising a 
fresh approach to juvenile justice—one that regulates police discretion 
at the gatekeeping level, emphasizes diversion as a principle, introduces 
restorative conferencing as an intermediate intervention and relegates 
the use of courts to the last resort. 

Given the short history of the YOA, this article is necessarily limited 
in its ability to assess the Act’s long-term impact: It aims to provide an 
overview of the development, implementation and impact of the Act on 
juvenile justice practices during the first three years of operation. The 
article draws on the results of a research project, Reshaping Juvenile 
Justice, conducted by the University of New South Wales, and funded 
by an Australian Research Council SPIRT Grant, with the Department of 
Juvenile Justice and the Aboriginal Justice Advisory Council as industry 
partners.3 A variety of research techniques were used, including statisti-
cal analysis; case file and documentary analysis; interviews and focus 
group discussions with policymakers, practitioners and other stakehold-
ers; interviews with a sample of young people, their family or support 
persons, and victims whose matters were dealt with under the Act.4 

This article will primarily draw on the results of two aspects of the 
research: the statistical analysis of system-level data and the qualitative 
interview and focus group material. The aim of the statistical analysis 
was to obtain system-level data for comparing trends in the processing 
of juvenile offenders over three years prior to and three years following 
the introduction of the Act. The main sources of data were: the Client 
Information System (CIDS) and the Children’s Court Information Sys-
tem (CCIS) databases from the NSW Department of Juvenile Justice, 
and the Computerised Operational Policing System (COPS) database 
through the NSW Bureau of Crime Statistics and Research. The aim of 
the interviews and focus group discussions was to canvass the views 
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of policymakers, practitioners and other stakeholders in relation to 
the Act and to identify barriers to implementation and weaknesses in 
the legislation. A total of 39 interviews were conducted, including 11 
policymakers, nine magistrates (seven specialist children’s magistrates 
and two non-specialist), ten lawyers (two non-specialist lawyers and 
six interviews were conducted with eight specialist lawyers), two pros-
ecutors, five Aboriginal ‘elders’5 and five conference administrators. 
Most of the interviews took place between April and December 2001. 
A total of 24 focus group discussions were held with a total of 182 
participants, including 14 conference administrators, three Aboriginal 
conference administrators, 81 conference convenors, 18 youth workers, 
eight Aboriginal Legal Service lawyers, 37 police youth liaison officers 
(YLOs), 15 general duties police officers and six senior police. Most 
of these took place between May and December 2001, although two 
focus groups were held in August and September 2002.

The rest of the article is organized as follows: The next section 
briefly canvasses issues relating to the use of legal rules to regulate 
discretion. This is followed by two sections which describe the devel-
opment and implementation of the YOA. The impact of the Act is then 
assessed. The final section summarizes the strengths and weaknesses 
of the Act and discusses its future directions.

LEGAL REGULATION OF DISCRETION
Since its ‘discovery’ over 40 years ago, discretion and its pervasive-

ness in criminal justice practices have now been taken for granted.6 The 
exercise of police discretion to stop, search, arrest or charge suspects is 
now regarded as inevitable and not necessarily improper, given the limits 
of police resources, variations in the seriousness of offending behaviours 
and the inappropriateness of criminal law for dealing with some situa-
tions of conflict and disorder. Hawkins sees discretion as central to the 
legal order since ‘the complexity of contemporary society, the sheer size 
and burden of the legislative task, and the growing dependence upon 
specialist, technical, or scientific knowledge and expertise’ have meant 
that legal systems must rely on legal and administrative officials to give 
effect to the law.7 Discretion is also part and parcel of interpreting legal 
rules, which are never unambiguously and precisely written. 

There is near consensus that the problem with discretion is its mis-
use—not only in terms of corrupt or violent practices,8 but also in terms 
of departure from the principles and standards required by the law, e.g., 
consistency, equity, proportionality, due process and justice. Prior to the 
YOA, police decisions in relation to the cautioning of young offenders 
were uneven and inconsistent.9 The literature has also documented 
instances of police stereotyping, harassment and breaches of basic 
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human rights of young people.10 One issue of particular concern has 
been the differential treatment of Aboriginal and Torres Strait Islander 
young people, who were found to be less likely than non-indigenous 
young people to be cautioned or referred to diversionary processes.11 
These studies raise the legitimate question of whether police discretion 
had been properly exercised.

The need to guide and regulate police discretion is therefore rarely 
disputed, but the appropriate mechanism for this regulation has been 
the subject of much debate and research.12 The use of rules—whether in 
the form of statute, case law or administrative rules—to regulate police 
discretion is the most popular method for structuring discretion. Yet, as 
Dixon13 points out, the relationship between policing and legal rules is 
far from straightforward. Academic opinions vary substantially. While 
the ‘pure’ form of legal rationalism—the belief that the mere establish-
ment of rules will ensure compliance in practice14—may be losing its 
currency, there is nevertheless a persistent perception that regulation 
is achievable through the refinement and elaboration of legal rules. 
At the other extreme, there is a ‘pure’ form of legal nihilism, an article 
of faith that no matter what rules are put in place, police would find a 
way to resist or subvert them. In fact, a natural extension of this view is 
that all attempts at reform should be avoided as they may backfire and 
produce ‘adverse unintended consequences’, ‘degenerate into empty 
formalism’ or shift discretion to another part of the criminal justice 
system.15 Even if ‘nothing works’ may be discarded as too pessimistic 
a position, the obstacles to effective regulation are legion: There may 
be technical, ideological, cultural and political factors that render such 
efforts futile.16 There is, of course, a middle ground between these ex-
tremes, one that is more strategic in approach and more appreciative 
of the obstacles: It requires an examination of how specific types of 
rules can affect conduct in particular situations.17

As Black points out, the use of rules can be problematic in any 
context because of ‘their tendency to over- or under-inclusiveness, their 
indeterminacy, and their interpretation’.18 These problems of rules are 
both a consequence of the nature of rules and the nature of language:

Prescriptive rules are anticipatory, generalized abstractions, 
and when endowed with legal status are distinctive, authorita-
tive forms of communication. They are also linguistic struc-
tures: how we understand, interpret, and apply rules depends 
in part on how we understand and interpret language.19

Rules have by nature an ‘open texture’20 because rule makers 
cannot anticipate all possible future events and circumstances to 
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which the rules apply. Because rules are generalisations, they may 
exclude (or include) issues that are in some cases relevant (or ir-
relevant). Since rules have to be interpreted in order to be applied, 
they need an ‘informed audience’ who ‘understands the context of 
assumptions and practices in which the rule is based, which gave 
rise to it, and which it is trying to address’.21 Rules are therefore vul-
nerable to the ‘interpretive strategies’ of those they seek to regulate, 
including those who comply literally but at the same time subvert the 
intention of the rules. 

Black suggests three complementary strategies for ameliorating 
the limitations of rules. First, it is important to recognize that there 
are many types of rules: ‘rules with different scope, character, status, 
sanction, and structure.’22 Rule makers should be aware that there are 
trade-offs and tensions between choices. For example, flexible rules 
may create uncertainty, leading to inadequate compliance,23 while 
precise rules may be too rigid, resulting in avoidance, resistance or 
creative compliance.24 

Second, given the necessity of ‘sympathetic’ interpretation for rules 
to achieve their purpose, Black argues for the building of ‘interpretive 
communities’:

For the rules to ‘work’ in the sense of being applied in a 
way that would further the overall aims of the regulatory 
system, then the person applying has to share the rule 
maker’s interpretation of the rule; they have to belong to 
the same interpretive community … The greater the shared 
understanding of the rule and the practices it is addressing, 
the more the rule maker can rely on tacit understandings as 
to the aim of the rule and context in which it operates, the 
less the need for explicitness, and the greater the degree to 
which simple, vague rules can be used.25 

Where shared cultures or definitions do not exist within the ‘regu-
latory space’,26 they can be created through training and education. 
Through the development of interpretive communities, it is possible to 
overcome the inherent problems of uncertainty and indeterminacy in 
rules and neutralize resistance to regulation. 

Finally, Black suggests that by adopting a ‘conversational’ style 
of regulation, it is possible to overcome the uncertainty and ambiguity 
of rules:

In conversation, the problems of generalisations and to an 
extent of open texture can be, and are, resolved by expla-



130 131

Building a Global Alliance for Restorative Practices and Family Empowerment, Part 3 Regulating Police Discretion: Assessment of NSW Young Offenders Act 1997

nation and latitude in interpretation and understanding on 
the part of those participating … Conversation uses gener-
alisations, and can tolerate them simply because it has the 
capacity for qualification, clarification, and embellishment. It 
is when this process of adjustment cannot or does not occur 
that the over- or under-inclusiveness of generalisations and 
the indeterminacy of rules poses a problem. 27

A conversational style of regulation may involve continual amend-
ments to rules, adaptations through individual exceptions and waivers, 
the development of a system of individualized application of rules or a 
‘compliance’ strategy of enforcement which ‘focus[es] on improving com-
pliance with the regulations by informing the regulatee of how to comply 
in the future rather than imposing sanctions for past infringements’. 28 

These strategies are, of course, not without problems (e.g., re-
source implications, accountability, differential standing of participants) 
and may not apply in all regulatory situations. Nevertheless, Black’s 
analysis provides a useful framework for understanding and exploring 
the limits and possibilities of legal regulation of police discretion as 
intended by the YOA.

DEVELOPMENT OF THE YOUNG OFFENDERS ACT

Diversion of Young Offenders in New South Wales prior to the YOA
The use of informal warnings and cautions by police in New South 

Wales dated back to the 1930s, although police cautions were not 
formally introduced until the mid-1980s.29 Prior to the YOA, the NSW 
Police Commissioner’s Instructions set out procedures and guidelines 
for warnings and cautions. However, these diversionary options were 
not well utilized. Wundersitz30 noted that the percentage of young people 
cautioned in New South Wales went from 6 per cent in the early 1980s 
to 21 per cent following the introduction of new cautioning procedures 
in 1985, but by 1990-1991 the rate had fallen to 12 per cent. In contrast, 
in excess of 50 to 60 per cent of young offenders were diverted from 
court in other jurisdictions, predominantly via police cautions.31 

Research into the use (or lack) of diversion in New South Wales 
identified various factors as contributing to the limited use of diversion. 
Kraus suggested that to increase the use of cautions, there would have 
to be a reduction in paperwork associated with cautioning, the level of 
determination would have to be lowered and the officer recommend-
ing a caution would have to be relieved of any follow-up work.32 The 
NSW Standing Committee on Social Issues, in their review of the NSW 
juvenile justice system, suggested that police were reluctant to use 
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cautions because they regarded cautions as ineffective.33 To overcome 
these barriers, the Youth Justice Coalition recommended that diversion 
should be promoted through ‘statutory recognition, policy endorsement, 
training, stricter management and state wide monitoring’.34

Reforms prior to the YOA
Over the past ten years there have been significant shifts in think-

ing about the processes and practices of juvenile justice in New South 
Wales. In 1989, Australia became a signatory to the UN Convention of 
the Rights of the Child (CROC). A year later the Youth Justice Coalition 
released its report Kids in Justice,35 a comprehensively researched 
critique of juvenile justice that set out a ‘blueprint for the ‘90’s’. The 
report measured the performance of the juvenile justice system in the 
late 1980s against the provisions of CROC and other international 
human rights instruments applicable to the ‘treatment’ of young of-
fenders. Many of the recommendations in the report were adopted 
by the government. These included the establishment of a separate 
Office (now Department) of Juvenile Justice and the appointment of 
an independent Juvenile Justice Advisory Council. 

The Juvenile Justice Advisory Council’s first task was to carry out 
a comprehensive investigation into all of the legislation, practices and 
policies of juvenile justice in New South Wales. The Green Paper36 
that was eventually produced emphasized the need to instigate crime 
prevention strategies for keeping children and young people out of the 
processes of juvenile justice. It also recommended the use of Commu-
nity Aid Panels as an alternative to court processing, despite concerns 
expressed about the absence of any protections of the legal rights of 
young offenders.37 

Around the time when juvenile justice was being reviewed in New 
South Wales, a new diversionary experiment was happening in New 
Zealand. The Family Group Conference (FGC) was introduced with the 
Children, Young Persons and Their Families Act 1989 (CYPFA). This 
new scheme was based on a different paradigm from those operating 
elsewhere: it puts family support and victim satisfaction at the centre, 
rather than the perimeter, of reactions to offending by young people. 
The philosophy underlying the CYPFA has four main strands: ‘family 
responsibility, children’s rights, (including the right to due process), 
cultural acknowledgment and partnership between the state and the 
community.’38 The Act was responsible for a dramatic decrease in the 
number of young offenders appearing before the Youth Court.39

It did not take long for the idea of FGCs to reach Australia. By 1991, 
a trial conference scheme was initiated in Wagga Wagga, NSW, with 
the support of the local patrol commander. Sergeant Terry O’Connell 
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became an enthusiastic advocate of the scheme, in spite of the lack of 
formal support from the Commissioner and the Premier.40 The Wagga 
Wagga conferencing scheme differed from the NZ model in significant 
ways: It was entirely run by the police, held at a police station and 
was based on Braithwaite’s41 theory of reintegrative shaming.42 The 
scheme was found to have led to a substantial reduction in matters 
referred to court,43 but youth advocates objected to the scheme being 
run by police.44

The White Paper that followed the Green Paper promised to 
‘develop effective and regulated diversionary interventions for young 
people who have offended which empower the victims of crime’. A pilot 
scheme of Community Youth Conferences (CYC) and revised training on 
informal and formal police cautioning were promised.45 The CYC pilot 
scheme that began in February 1995 was run by Community Justice 
Centres using a mediation process. An evaluation of the pilot46 found 
‘a number of systemic and structural problems’ with the scheme and 
police were ‘reluctant gatekeepers’ who made few referrals to the proc-
ess.47 The evaluation recommended that legislation was required to 
‘govern the conferencing process’ as well as the ‘issuing of cautions 
and warnings by police’.48

Development of the Act
Following the evaluation of the CYC pilot scheme, a cross-

government committee, the Minor Offenders Punishment Scheme 
(MOPS) Working Party, was established in 1996. Its brief was to 
consider the recommendations of the evaluation report,49 write a 
discussion paper for extensive community consultation and prepare 
draft legislation to introduce the final agreed form of an alternative 
to court processing to operate Statewide. A discussion paper was 
subsequently distributed, followed by a period of active consultation 
with a wide range of stakeholders, from government agencies to youth 
advocacy groups, victim groups, Aboriginal and ethnic organisations, 
and youth workers.50 The Bill that became the Young Offenders Act 
1997 contained the framework for both changing police practices 
with young offenders and introducing a form of conferencing that 
draws on the NZ model.

The new approach to juvenile justice had to grapple with some 
major issues about the structure of decision making and the nature 
and operation of diversionary options. While the Bill that was subse-
quently drafted specified rules guiding police discretion in referral deci-
sions, it did not adopt the NZ mandatory referral system in relation to 
conferencing.51 Nevertheless, not unlike the NZ system, it was decided 
that conferencing was not to be used for minor offenders—these were to 
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be dealt with by way of warning or caution. The issue of who should run 
conferences was also subject to debate. In view of the experience with 
the CYC pilot, it was decided that neither Community Justice Centres 
nor the police should be running conferences. Instead, an independ-
ent agency was to have the responsibility for conferencing. The nature 
of police caution was another issue that remained controversial. The 
decision was not to adopt the Wagga Wagga model, which involved 
victims participating in the cautioning process. 

The path of the YOA’s development was not a smooth one. There 
was strong criticism from sections of the police and some vocal ob-
jection from victims’ groups to the decision to depart from the Wagga 
Wagga model. There was, at least initially, not a lot of enthusiasm for 
conferencing from the magistrates; as one policymaker observed, 
some magistrates ‘didn’t like the idea that it was taking away from the 
rigour of the court process’. Among some magistrates there was little 
confidence that family group conferencing was going to work among 
families that were dysfunctional because of problems such as alcohol 
and drug abuse. Similar concerns about conferencing being a ‘soft’ 
option and about dysfunctional families were expressed by some 
members of ethnic and Aboriginal communities. 

Nevertheless, the development of the new legislation was boosted 
by a number of critical success factors. First of all, there was a strong 
commitment among senior members of key government agencies to 
reform the juvenile justice system. Second, the development process 
involved major criminal justice agencies working together in a construc-
tive way. In developing the Bill, the Attorney General’s Department 
invited all those who were to be principal players in implementing the 
Act to be members of the MOPS Working Party, or, if not members, to 
be kept informed of progress in the deliberation of the committee and 
included in its decision making. Members of the committee were drawn 
from the Office of the Director of Public Prosecutions, the Legal Aid 
Commission, the Department of Aboriginal Affairs, the Police Service, 
the Department of Juvenile Justice, the Judicial Commission and other 
relevant government departments. Police representatives were from 
both operational and policy areas and included officers with extensive 
experience in the policing of young people. A third success factor was 
the consultation process, which was extensive, involving participation 
from the youth sector and other community groups. 

Over 50 submissions to the Working Party were received and 
considered. A draft Bill was prepared and subsequently adopted by 
the government in February 1997. When the Young Offenders Bill was 
introduced into Parliament in June 1997, there was overwhelming sup-
port from all sides of politics. 
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Decision Making under the Act
The YOA sets out a graduated hierarchy of interventions for young 

offenders and is largely consistent with the UN CROC. It also establishes 
general principles of least restrictive sanction, rights to legal advice, 
victims entitlement to information, family and community involvement 
(s 7 and s 34). Like the NZ scheme of family group conferences, the Act 
emphasizes family responsibility, children’s rights, cultural acknowledg-
ment and partnership between state and community.52

More specifically, the Act provides a legislative framework for 
the diversion of young offenders from court. Police discretion in the 
use of warnings, cautions and youth justice conferences is guided to 
an extent not usually seen in legislation. The Act sets out the criteria 
that distinguish between matters that should be dealt with by way of 
a warning or a caution, and those that should be dealt with by way 
of conference. Commencement of criminal proceedings should only 
occur if a young person is not entitled or eligible to be dealt with by 
diversionary options. Warnings can be issued for summary offences that 
do not involve violence; an admission of guilt is not required. Cautions 
can be issued for summary offences and indictable offences that can 
be dealt with summarily, if the investigating officer is satisfied that the 
young person meets the criteria of the Act,53 the young person admits 
the offence54 and consents to the caution. A caution will generally be 
delivered by a Youth Liaison Officer (YLO).55 The YOA stipulates that 
the young offender must also be told that they have the right to obtain 
legal advice (and where to get that advice) before making any statement 
or admissions to the investigating officer. 

If an investigating officer is not satisfied that the young person is 
eligible for a warning or caution, the matter is then referred to a Spe-
cialist Youth Officer (SYO)56 who then decides to refer the matter to a 
youth justice conference or commence criminal proceedings. The Act 
contains checks and balances concerning all decisions made under 
the Act. Decisions by SYOs under the Act can be challenged in the first 
instance by conference administrators, and if a conference administrator 
and an SYO fail to agree, they must refer the matter to the Director of 
Public Prosecutions (DPP). The DPP then makes the final decision on 
whether the young offender should be cautioned, dealt with by way of 
conference or referred to court. Where a matter gets to court and the 
court considers that a less intrusive intervention should have occurred, 
the magistrate can either administer a caution57 or refer the matter back 
to a conference administrator for conferencing. 

The YOA addresses many of the barriers to diversion previously 
identified. Formalising diversionary options in legislation, reducing the 
procedures associated with diversionary options, enabling investigat-



134 135

Building a Global Alliance for Restorative Practices and Family Empowerment, Part 3 Regulating Police Discretion: Assessment of NSW Young Offenders Act 1997

ing police to determine the appropriateness of warnings and cautions, 
establishing SYOs and introducing levels of review of determinations 
have all gone some way to overcoming the barriers to diversion identi-
fied throughout the 1980s and 1990s. The Act is not dissimilar to the 
legislated conferencing schemes in operation since 1994 in South Aus-
tralia,58 Western Australia59 and Queensland60 in its focus on community, 
victim and family participation, but differs from other schemes in the 
limits it places on the exercise of police discretion, in the provisions 
made for children’s access to legal advice and the overt provisions for 
the engagement of community people as conference convenors.

IMPLEMENTATION OF THE YOA

The Youth Justice Advisory Committee
The implementation of the YOA continued the multi-agency col-

laborative approach that was taken during the development phase. The 
Act prescribes the establishment of a Youth Justice Advisory Committee 
(YJAC) consisting of representatives from relevant government depart-
ments and statutory authorities as well as community representatives. 
The role of YJAC is to advise the Attorney General and the Director 
General of Juvenile Justice on the making of regulations, the preparation 
of guidelines and criteria for the operation of youth justice conferences 
and the review and monitoring of the legislation (s 70(2)). Many of the 
initial members of YJAC had worked together in the Working Party that 
developed the YOA. 

In 1999, YJAC commissioned a review of the ‘gatekeeping 
role’ of the YOA. This review was partly prompted by a concern 
15 months after the Act had been in operation that diversion rates 
were not as high as ‘anticipated’.61 In particular, YJAC was con-
cerned that the diversion rate of Aboriginal and Torres Strait Islander 
(ATSI) young people was disproportionately low. The review made 
17 recommendations regarding policies and strategies that should be 
adopted by police and courts to improve the situation. Many of the 
recommendations were adopted by the Police Service.62

The Youth Justice Conferencing Directorate
Soon after the introduction of the YOA in 1997, the Youth Justice 

Conferencing Directorate (YJCD) was established as an independent 
unit within the Department of Juvenile Justice (DJJ). The Directorate is 
responsible for the coordination and efficient operation of youth justice 
conferences throughout New South Wales. There are currently 17 confer-
ence administrators (now called ‘conference managers’) employed in the 
Directorate, each in charge of one Youth Justice Conferencing area in New 
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South Wales. Conference administrators perform a range of management 
and administrative tasks in relation to the conferencing process. 

Conference conveners are engaged on contract by the DJJ on a 
fee-for-service basis.63 Convenors are recruited by conference admin-
istrators from members of the local community. The policy of hiring 
convenors on contract was a deliberate move to de-bureaucratize the 
operations of the conference, to avoid burnouts as experienced in other 
jurisdictions, as well as to involve members of local communities. There 
are around 370 active convenors in the State, although over 700 have 
received training. The role of the conference convenor is to prepare all 
relevant parties, act as a facilitator for the conference, identify appropri-
ate community resources to include in the outcome plan and ensure 
that the outcome plan is appropriate.

Implementation within NSW Police
With the enactment of the YOA, the Police Service needed to imple-

ment a number of initiatives. For example, SYOs had to be appointed 
and trained, changes under the Act had to be communicated to all 
police, changes to the computer information system were required and 
the new Act had to be ‘marketed’ internally. Many of these implementa-
tion tasks were carried out with great enthusiasm because the YOA was 
considered ‘a winner’. Nevertheless, the process was not an easy one, 
since the Act requires a significant shift in the philosophy and practice 
of policing in an organisation of 14,000 sworn officers.

The Youth Issues Working Party, headed by a Regional Commander, 
successfully obtained approval from the police executive for the ap-
pointment of a YLO for each of the 80 local area commands. YLOs have 
been critical to implementation of the Act through training other police, 
establishing relationships with conference administrators, monitoring 
the performance of the Command, reviewing determinations of SYOs 
and generally promoting the use of the Act.

At the time of writing this article, in excess of 1,500 police officers 
have received a two-day SYO training program. Several policymakers 
commented on the special quality of the SYO training program: There is 
a great deal of emphasis on getting officers to understand the principles 
of the Act, instead of focusing exclusively on what police are required 
to do under the Act. The training, jointly delivered by YLOs and youth 
justice conference administrators, exposes YLOs and conference ad-
ministrators to each other’s values and attitudes, and helps pave the 
way for a future collaborative working relationship between the two 
groups—a relationship that can accommodate ‘professional, honest, 
and, where needed, robust’ discussions regarding the application of 
the Act in referral decisions.
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The Act was actively promoted within the Police organisation. The 
promotional strategies include articles in the Police Weekly, segments 
on Police TV, training videos, the dissemination of brochures and aide-
mémoire cards, as well as information on the Police intranet. To institu-
tionalize awareness of the Act among senior police, questions about the 
implementation of the YOA were included periodically at Operational 
and Crime Reviews (OCRs) where the performance of Local Area Com-
manders is reviewed by senior police executives.64 These questions 
were also included in a self-assessment system for LACs.

The Legal Aid Hotline for under 18s
Although s 7(b) of the YOA specifies that children are entitled to 

legal advice, no funding was made available for the provision of that 
advice until late 1998 when the Youth Hotline was set up. The Hotline 
provides free, confidential legal advice to people under 18 and their 
families. It is staffed by solicitors from the Children’s Legal Service of the 
Legal Aid Commission. These practitioners are specialists in children’s 
criminal matters. The legal advice given includes:

• The right to silence and rights and options under the Young 
Offenders Act including: 
• The elements of an offence and any defences.
• The ramifications of admitting an offence.
• The implications of and processes for cautions and confer-

ences.65

The Hotline number is 1800 10 18 10 and is available toll free 
throughout NSW. The original operating hours were 9.00 am to midnight 
Monday to Friday and 12 noon to 12 midnight on weekends and public 
holidays. From 9 March 2002 the Hotline has been available 24 hours 
on weekends and public holidays.66 From April 2002 to March 2003, 
the Hotline received 15,603 calls, giving advice to 5,611 children and 
making 9,992 referrals to other services.67 Approximately 75 per cent 
of the calls were from the Sydney metropolitan area, 20 per cent from 
regional New South Wales and 5 per cent from mobile phones.68

Strengths of the Implementation Process
According to policymakers interviewed in the research, ‘a major 

strength of the process was the broad and on-going consultation 
that was undertaken with major stakeholders’.69 The ‘commitment 
and co-operative orientation of key players’ and ‘solid’ interagency 
relationships were also cited as success factors. The transparency 
of the implementation process was also one of its strengths: as one 
policymaker put it, ‘There were no hidden agendas’. The partnership 
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that eventually developed between the Department of Juvenile Justice 
and the NSW Police was, in the words of this policy maker, ‘a model 
of best practice’.

The main source of this collaborative spirit appears to be the solid 
support that the Act received from all of the government departments 
involved. The clarity of the Act was also cited by a policymaker as one 
of its strengths.

The success of the implementation process within the Police 
Service hinged on the credibility and seniority of the Commander who 
championed the Act. The ongoing promotion of the YOA within the 
Police organisation was seen as ‘almost unique’ compared with the 
treatment of other pieces of legislation.

Acceptance of YOA among Stakeholders
Chan et al.70 found that among juvenile justice practitioners there 

was general acceptance of the YOA. Focus-group participants be-
lieved that police had become more accepting of the Act over time, 
even though the Act required a major cultural change in the policing of 
young people. In particular, 

According to some police and youth liaison officers … police 
are receptive to the options available for young people under 
the Act largely because it is an Act of Parliament. Thus, police 
officers felt that even though they may not necessarily like 
the Act, they do their job well and abide by the provisions 
of the Act.71

However, according to some practitioners, there were still ‘pockets 
of resistance among [police] … that see giving a kid a caution [or send-
ing him or her to a conference] as a soft option’. It was suggested that 
police who were familiar with the YOA or who had attended a conference 
were more willing to support the Act and change their practices. Police 
acceptance of the Act was also said to be influenced by community 
attitudes—where a ‘get tough’ approach to crime prevailed, police were 
likely to be criticized for diverting young offenders from court. 

Some focus group participants were of the view that magistrates 
were generally supportive of the YOA. However, ‘the prevailing view was 
that there was variation among individual magistrates in terms of their 
acceptance of or application of the Act’.72 Similarly, lawyers were seen 
as generally knowledgeable about and supportive of the Act, although 
concerns were expressed that many private lawyers were ignorant of 
the options available under the YOA.73 Other concerns related to the 
type of legal advice provided to young people:
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Some concerns were expressed by various practitioners 
about the advice ‘don’t say anything’ that young people get 
from lawyers, especially some areas of the Aboriginal Legal 
Service. This means that young people who may have been 
warned, cautioned, or referred to conferencing are instead 
referred to courts.74 

Practitioners who took part in the research thought that there had 
not been any improvement in community attitudes towards juvenile 
justice following the YOA, and part of the blame went to negative 
media coverage: 

Reservations about the Young Offenders Act, and in 
particular, the use of cautions and conferences, were 
thought to be largely the result of negative media atten-
tion … Media attention has also focused on disgruntled 
victims who were not satisfied with the outcome of the 
conference … and local papers often carry sensationalist 
reports about the level of youth crime and young offenders 
… There was a consensus that communities need to be 
educated, both about the principles of restorative justice 
and the benefits of diversionary options such as cautions 
and conferences. 75

Practitioners and stakeholders noted, however, that most of these 
attitudes were based on a lack of understanding about the YOA: ‘Once 
people attended a conference and experienced the process, their at-
titudes were almost always positive.’76

IMPACT OF THE YOA
In determining the outcomes of the YOA, we draw on system level 

statistics. Outcomes are assessed in terms of system impact, rates of 
diversion, consistency and equity.

System Impact and Rates of Diversion
To assess the overall impact of the YOA on the processing of cases 

in the juvenile justice system, we made use of statistical data derived 
from the NSW Police Service COPS database, which contains recorded 
crime data.77 Note that the basic count is of separate person–events: 
Each event is a collection of one or more interrelated incidents that have 
come to police attention at one time. If more than one perpetrator has 
been involved in the event then each person is counted separately. The 
following comparisons cover the three years before and three years after 
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the introduction of the YOA on 6 April 1998. These years are labelled 
–3 to 3 and cover the periods:

Year –3 = 6 April 1995 to 5 April 1996
Year –2 = 6 April 1996 to 5 April 1997
Year –1 = 6 April 1997 to 5 April 1998
Year 1 = 6 April 1998 to 5 April 1999
Year 2 = 6 April 1999 to 5 April 2000
Year 3 = 6 April 2000 to 5 April 2001

Table 1. Use of sanctions over the six-year period

Source: NSW Police COPS database. Note: As the period is based on the date 
the incidents were reported to police, some conference records appear before 
the introduction of the YOA.

Table 1 (graphically represented in Figure 1) shows the proportions of 
person–events (hereafter ‘cases’) that were dealt with by way of caution, 
conference or court over the six years. Before the YOA, cautions were 
used in under 20 per cent of the cases, while the majority (over 80 per cent) 
of the cases were dealt with in the Children’s Court. The use of cautions 
increased substantially following the introduction of the Act, rising to 29 
per cent in the first year and 36 per cent in the third year. A small proportion 
(under 5 per cent) of cases were dealt with by youth justice conferences; 
this proportion rose slightly in the second year but has levelled off by Year 
3. At the same time, the proportion of cases that were dealt with by the 
Children’s Court fell dramatically from 85 per cent to 68, 64 and 59 per 
cent during the three years after YOA was introduced. Total interventions 
have stayed steady over most of the period, with a drop in Year 3. While 
the number of cautions has increased steadily from around 4,500 before 
the YOA to 9,270 by Year 3, the number of conferences has peaked in 
Year 2 and has dropped to around 1,200 by Year 3.
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Figure 1. Use of sanctions over the six-year period
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Source: NSW Police COPS database. Note: As the period is based on the date 
the incidents were reported to police, some conference records appear before 
the introduction of the YOA. Warnings are not counted in total.

Note, however, that the figures in the Table would have underesti-
mated the number of youth justice conferences that took place,78 since 
court-referred conferences were not always recorded as such on the 
COPS database. The actual number of conferences could be 20 per 
cent higher, while the actual number of court cases could be 1 per cent 
lower. For Year 3, for example, this would translate to 5.6 per cent of 
cases referred to conference and 58.1 per cent to court.

These trends provide no evidence that the introduction of the YOA 
has resulted in net widening of the overall juvenile justice system. As 
the percentage of cases dealt with by caution and referred to confer-
ences steadily grew, there has been a reduction in the proportion of 
cases referred to court. 

Note that warnings have been kept separate in the Table because 
despite their widespread use by police, recording a warning on the 
COPS database was not mandatory until 8 February 1999. Following 
the amendment to the YOA enabling police to record details of the 
young person receiving a warning, the use of warnings has grown 
substantially.79 
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To examine the impact of the YOA on the average daily population 
in juvenile detention centres, we analysed data provided by the Depart-
ment of Juvenile Justice. Unfortunately, these only went back to 1997. 
Figure 2 shows that since the introduction of the YOA, there has been a 
steady decline in the average number of young people in custody. This 
decline involved mainly male, non-Aboriginal young people sentenced 
to control order, since the average number of female, ATSI and remand 
population shows little change from 1997 to 2003. Note, however, that 
the decline in young people in custody may be a pre-existing trend, not 
primarily a result of the YOA.

Figure 2. Average number of young people in custody April 1997—
March 2003
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Geographical Variations
An analysis of intervention types according to the location of the 

incident by DJJ regions suggests there are regional differences in the 
use of interventions: The use of warnings varied from 17 to 26 per 
cent; caution from 21 to 30 per cent; conference from 2.7 to 4.4 per 
cent and court from 49 to 55 per cent. However, both level of crime 
and population size would also need to be taken into account in any 
comparison of interventions across regions. When intervention type is 
analysed according to YJC Region (smaller divisions), we also found 
regional variations.80 Warnings varied from 14 to 29 per cent; cautions 
from 14 to 35 per cent; conference from 2 to 6 per cent; and court 
from 42 to 61 per cent. Note that each YJC region covers one or more 
police LACs.
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Our qualitative research suggests that inconsistency of referral 
practices may be a problem. Practitioners and other stakeholders 
suggest that police practices in relation to cautioning and conference 
referrals could have been influenced by extra-legal factors:

Although police referrals were increasing, factors such as 
police knowledge of the Act, police attitude towards the Act, 
and the police officer’s personal opinion of the young person 
were influencing the way the police exercised discretion in 
dealing with young people. Some stakeholders believed that 
there were still a large number of police who were reluctant to 
use alternatives to court … It was suggested that police were 
making judgments about whether to deal with the young 
person under the YOA on the basis of the young person’s 
associations or friends, or whether or not the young person 
had accommodation … Indeed, some youth workers in an 
inner city region felt that discretionary powers given to police 
can lead to discrimination. 81

Regional differences may also be due to the lack of resources in 
rural areas to support the Act, as pointed out by a number of practi-
tioners.82

Variation by Gender and Age83

Using the same system level data, with the abovementioned pos-
sibility that conferences were under-counted, we examine the relation-
ship between intervention types and two demographic variables: age 
and gender. The results84 show that young women were more likely to 
be cautioned (34 per cent vs 24 per cent) or given warnings (23 per 
cent vs 19 per cent) than young men, but less likely to be referred to 
court (41 per cent vs 54 per cent) or conference (3 per cent vs 4 per 
cent). The mean age of the population was 15.5 and the median 15.9. 
As expected, the group of young people given warnings were younger 
than average (14.5 years), whereas those referred to court were older 
than average (16.1). The average age of those given a caution or referred 
to a conference was 15.3; there was little difference in the age pattern 
between the two groups.85

Impact on Aboriginal Over-representation
The system-level statistical data (see Table 2, but note the large 

number of missing values and the abovementioned possibility that confer-
ences were under-counted in this database) provide support that in the 
three years since the introduction of the YOA, Aboriginal young people 
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were significantly more likely to have been taken to court (64 per cent com-
pared with 48 per cent for non-Aboriginal young people) and half as likely 
to be cautioned (14 per cent vs 28 per cent) than non-Aboriginal young 
people. Note, however, that Aboriginal and non-Aboriginal young people 
were given warnings or referred to conferences at approximately the same 
rates (around 20 per cent and just over 3 per cent respectively).

Table 2. Aboriginality* by intervention type—Years 1, 2, 3 combined
������� ���������� ����� � ������ �����

� � � � � � � � � �

�������������� ������ ���� ����� ��� ������ ���� ������ ���� ������ ���

� ��������� ����� ���� ��� ��� ������ ���� ����� ���� ������ ���

� ���� ������ ���� ����� ��� ������ ���� ������ ���� ������ ���

Source: NSW Police COPS database
Frequency Missing = 4141
*Aboriginality includes Torres Straight Islanders

One interpretation of the under-utilisation of cautions for Aboriginal 
young people may be that they were not given appropriate legal advice. 
Since warnings do not require admissions, and the majority of confer-
ence referrals for Aboriginal young people have been coming from the 
courts,86 the under-representation of Aboriginal young people among 
the caution group may have been the result of their exercising their 
right to silence or not making admissions either because of traditional 
mistrust of the police among Aboriginal people or they did not have 
access to (or were not given) appropriate legal advice.87 

Analysis of First Offenders
As prior record is likely to be a significant factor in police and court 

intervention decisions, the following comparisons hold prior record 
constant by focusing on ‘first offenders’– those with no prior incidents 
recorded on COPS. Incomplete historical data on COPS and the recent 
addition of warnings to the database prevent accurate determination 
of prior record in all cases. However, it is possible to identify ‘first of-
fenders’ who came to the attention of police in calendar year 2000.88 
In contrast with earlier results (Table 2) where Aboriginal young people 
were much more likely to be taken to court, Table 3 shows that Abo-
riginal first offenders have about the same chance as non-Aboriginal 
first offenders of going to court or attending a conference. Aboriginal 
first offenders are, however, less likely to receive a caution but more 
likely to receive a warning.
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Table 3. Aboriginality by intervention type for ‘first offenders’ in cal-
endar year 2000
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Source: NSW Police COPS database
Frequency Missing = 695, 2 =172.0, df=3 ,p<0.0001, Cramer’s V = 0.1067

Similar analyses89 suggest that gender, type of offence, Aboriginal-
ity and region all appear to affect the type of intervention used. To assess 
the independent impact of each of the factors, a logistic regression 
analysis was conducted with ‘type of intervention’ as the dependent 
variable. Intervention was dichotomized into ‘court’ or ‘diversion’, which 
includes warning, caution and conference. The regression shows that 
each of the factors has a significant independent effect on the type of 
intervention used (see Table 4). 

One way of summarising these results is to examine the ‘odds 
ratio’ estimates for each of the factors. The odds ratio in this analysis 
represents the probability of being taken to court if a young person 
belongs to one group, divided by the probability of being taken to court 
if the young person belongs to the other group. Table 5 estimates the 
odds of a court appearance—all other factors in the regression being 
equal—for each person when compared on each factor. For example, 
the odds of a young man going to court are 1.5 times those of a young 
woman; the odds of an Aboriginal young person are 1.8 times those 
of a non-Aboriginal young person, and the odds of a serious ‘person’ 
offender are 194.4 times those of a young person with an offence from 
the ‘other’ category. Note, however, that while each of the factors is 
statistically significant even when the other factors are controlled for 
through regression, caution should be exercised in interpreting these 
results, as it may be that these characteristics are correlated with some 
other unmeasured factor that is the ‘cause’ of the decision. For exam-
ple, it may be that Aboriginal young people are less likely to admit to 
having committed an offence and thus unable to receive a caution or 
conference, or that country offenders have a more cooperative attitude 
towards police.

To compare these results with the situation before the YOA, the 
same regression analysis on first offenders was run for data from 
calendar year 1997.90 The results (see Table 6 and Table 7) suggest 
that while most of the factors (except ‘Theft’) had an independent ef-
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fect on the type of intervention used, the odds of an Aboriginal young 
person going to court were 3.5 times those of a non-Aboriginal young 
person. This suggests that the YOA has resulted in a substantial drop 
in the odds of an Aboriginal young person going to court compared 
with a non-Aboriginal young person—from 3.5 to 1.8, a drop of almost 
50 per cent. 

Table 4. Logistic regression—first offenders in calendar year 2000—
court vs diversion
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No of cases: 13118. Note: for the regression, the regions have been aggregated 
as either within Sydney or not.
Source: NSW Police COPS database

Table 5. Odds Ratio Estimates for logistic regression of first offenders 
in calendar year 2000—court vs diversion
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Source: NSW Police COPS database
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Table 6. Logistic regression—first offenders in calendar year 1997—
court vs diversion
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No of cases: 10503. Note: for the regression, the regions have been aggregated 
as either within Sydney or not.
Source: NSW Police COPS database

Table 7. Odds Ratio Estimates for logistic regression of first offenders 
in calendar year 1997—court vs diversion
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Source: NSW Police COPS database

CONCLUSION
This research on the first three years of the operation of the 

YOA suggests that the implementation of the Act has been largely 
successful.91 The basic administrative and operational structure for 
implementing the Act was put in place with the establishment of the 
Youth Justice Conferencing Directorate, the appointment and training 
of conference administrators and convenors, the appointment and 
training of specialist youth police officers, the setting up of the Legal 
Aid Hotline and the establishment of procedures and guidelines for 
conferences and cautions. Consultation of stakeholders suggests 
that there was general acceptance of the Act among practitioners, 
although pockets of resistance remained among police and some 
magistrates. 
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The available data show that the introduction of the Act has led to 
a substantial increase in the use of cautions and warnings and a cor-
responding decline in the use of court proceedings. About 5 per cent 
of cases were dealt with by youth justice conferencing. Moreover, such 
an increase in diversion has not resulted in net widening. There were, 
however, substantial geographical variations in outcomes. 

The regression analyses show that Aboriginal young people were 
still more likely to be taken to court and less likely to be cautioned 
than non-Aboriginal young people, even though they were equally 
likely to be given warnings or referred to conferences compared with 
non-Aboriginal young people. Even among first offenders, the odds of 
an Aboriginal young person being taken to court were 1.8 times that 
of a non-Aboriginal young person, when other factors such as gender, 
type of offence, age and location were controlled for. Nevertheless, the 
Act has had a substantial impact in the reduction of over-presentation 
of Aboriginal young people: It has resulted in an almost 50 per cent 
drop in the odds ratio of Aboriginal first offenders being taken to court 
compared with the situation before the Act. 

A number of barriers to successful implementation of the Act were 
identified.92 These include various perceived deficiencies in training, 
resources, access and quality of legal advice, police practices, the logis-
tics of conference organisation and monitoring of outcome plans—some 
of which reflect the ‘teething problem’ of the Act’s initial operations, 
while others require further administrative and legislative fine-tuning. 

In this final section, we re-examine these results more analytically 
within the literature on the use of legal rules to regulate discretion. The 
YOA in New South Wales has proven to be a case study of unique value 
for understanding how law reform can reshape juvenile justice practices 
and what its strengths and limitations are. We conclude by discussing 
briefly the future directions of juvenile justice in New South Wales.

Success Factors
To understand the factors contributing to the success of the YOA 

as well as its limitations in structuring police discretion, we re-examine 
the development and implementation of the YOA against the strategies 
outlined by Black93 for ameliorating the limitations of legal regulation.

Rule Types.
It should be clear from the results of this research that having rules 

(the YOA) does matter—the Act has made a difference to the pattern 
and substance of police decisions at the ‘gatekeeping’ stage. In spite 
of resistance from some police officers, the status of the YOA as an 
Act of Parliament meant that the majority of officers took it seriously. 



148 149

Building a Global Alliance for Restorative Practices and Family Empowerment, Part 3 Regulating Police Discretion: Assessment of NSW Young Offenders Act 1997

The YOA also uses a combination of rule structures effectively to gain 
compliance. For example, the Act outlines a set of general principles 
(ss 7 and 34) that provide guidance for its operation. These principles 
are broad and no sanctions are attached to their breach. The Act also 
contains many detailed rules about the types of offences appropriate 
for each diversionary option and the conditions and procedures that 
apply. In particular, the COPS enhancement implemented in November 
2000 provided a built-in mechanism for ensuring that trained special-
ist youth officers are involved in decisions to refer a young offender to 
conference or to the court. The Act also contains various checks and 
balances so that any disagreements between the SYO and the con-
ference administrator regarding the appropriateness of youth justice 
conferencing for a particular young offender could be referred to the 
DPP for determination. Similarly, the Act provides that the DPP and the 
court can independently refer matters for conferencing. Overall, the Act 
appears to strike a good balance between flexibility and precision in 
the types of rules applied. 

Interpretive Communities.
The success of the YOA in structuring police discretion is also 

a consequence of the existence and maintenance of a sympathetic 
‘interpretive community’ consisting of representatives from different 
agencies, including the police. As pointed out earlier, a major strength 
of the development and implementation of the Act was the broad and 
on-going consultation, collaboration and partnership among the major 
agencies charged with putting the Act into operation. 

The investment in training, education and regular promotion of 
the YOA, both in the Police and the DJJ, have also strengthened this 
interpretive community. According to the stakeholders and practitioners 
consulted in this study, police acceptance of the Act has improved over 
the years. However, the impact of training and education can be limited 
if police officers (and indeed other practitioners) lack philosophical com-
mitments to the YOA. Practitioners we consulted believed that police 
who have a good understanding of the Act and those who have attended 
a youth justice conference were more likely to have a positive attitude 
towards the Act. There may be two reasons for this shift in attitude: First, 
youth justice conferencing provides an intermediate sanction between 
caution and court that participants recognized as appropriate (i.e., not 
a ‘soft’ option), and second, participants experienced and appreciated 
the positive and constructive potential of the restorative justice process. 
Given that community attitudes can also affect police attitudes towards 
diversion, promotion of the YOA to educate the general public would 
be vital to the longer term success of the Act.
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The development of other sympathetic interpretive communities—
especially among juvenile justice workers, lawyers and magistrates—still 
requires further work. One indication of this is the lack of shared trust 
and understanding between police and some lawyers regarding the 
most appropriate legal advice that should be given to young people. 
Nevertheless, sensible arrangements have been worked out in some 
communities between police and legal aid lawyers to respect young 
people’s rights to legal advice as well as maximize their interests in 
being referred to appropriate diversionary options. 

Regulatory Style.
There is no special regulatory agency that is responsible for en-

suring the police are exercising their discretion according to the Act, 
although the Youth Justice Advisory Committee has a role in the making 
of regulations, the preparation of conference guidelines and monitoring 
and evaluating the Act. The first review of the Act commissioned by 
YJAC94 highlighted a number of early problems that required attention. 
Since the Police Commissioner (or his nominee) is a member of YJAC, 
the regulatory style is necessarily ‘conversational’, in the sense that 
the focus is on consultation, participation in additional rule-making or 
amendments and improving compliance. This approach has encour-
aged the Police to set up training and administrative systems (including 
using information technology) to improve compliance.

Future Directions
The foregoing section has highlighted some reasons for the general 

success of the Act in regulating police discretion and reshaping juvenile 
justice in New South Wales during its first three years of operation. There 
are still a number of barriers and difficulties that need to be overcome. 
To maintain the positive results requires commitment, resources and 
attention to emerging problems and issues. Four basic strategies are 
recommended: further promotion and education, maintenance of a 
sympathetic interpretive community, continual monitoring and evalua-
tion and addressing fundamental issues.

Further Promotion and Education.
It is easy for promotional and educational activities to lose momen-

tum once the Act has been implemented, yet the continued success of 
the Act requires all police officers, conference administrators, confer-
ence convenors, lawyers and magistrates, especially newly appointed 
ones, to understand the philosophical underpinnings and practical ap-
plications of the Act. As pointed out before, the task of ensuring that 
14,000 police officers are adequately informed of the Act is monumental 
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enough, but the need to change police practices in accordance with the 
spirit and letter of the law can be extremely daunting. Promotion and 
education may help reduce some of the disparities in applications of 
the law. Similarly, there should be greater effort devoted to the promo-
tion of the Act among Aboriginal communities, since their support is 
also crucial to the success of the Act. The general public in New South 
Wales should be more informed about the Act and its benefits.

Maintenance of a Sympathetic Interpretive Community.
With the regular turnover of staff in government agencies, there is a 

risk that there will be a loss of ‘institutional memory’. The great strengths 
of the developmental and early implementation stages of the Act had to 
do with the high degree of individual commitments to the principles and 
practices embedded in the legislation, as well as the unusual capacity of 
the policymakers to work together towards a common end. It would be 
unrealistic to expect the dedication and enthusiasm shown in the early 
stages to continue unabated in spite of staff changes and departures 
of key sponsors. The maintenance of a sympathetic interpretive com-
munity requires more than promotion and education; it requires forums 
for practitioners to conduct useful dialogues and exchanges of ideas 
in relation to the operation of the Act.

Continual Monitoring and Evaluation.
Once the Act has been implemented and its initial ‘teething prob-

lems’ ironed out, there may be a temptation to simply ‘let it run’. Day-to-
day managerial concerns can easily overshadow the need for continual 
policy analysis. Certainly, the establishment of a better recording and 
retrieval system would be beneficial to the efficient management of 
operations and human resources, but the value of continual monitoring 
and evaluation goes much further than managerial or administrative 
efficiency. The ‘conversational’ style of regulation, as evidenced by 
the role of YJAC in monitoring and facilitating continuous improve-
ment of the Act’s operations, is one of its key success factors. There 
are enormous benefits in instituting a system of data collection that 
can form the basis of continual review of the Act—one that transcends 
individual organisational interests while furthering the intended goals 
of the YOA. 

Addressing Fundamental Issues.
The successful diversion of appropriate young offenders is, of 

course, not the end of the story as far as reshaping juvenile justice is 
concerned. The system is still left with the almost 60 per cent of young 
offenders who are referred to court. Because of the filtering of less seri-
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ous offenders by the diversionary options, the young people who now 
appear before the court are likely to be more ‘difficult’ cases—they are 
likely to have committed more serious offences and/or have a longer 
history of criminal offending. There are also likely to be welfare, mental 
health, drug addiction and other issues that are integral to their offending 
history. Given the drop in their caseload since the YOA, the court and 
the DJJ should devote their resources to more innovative approaches 
for dealing with these more ‘difficult’ cases at the ‘back end’ of the 
system. At the same time, the government should continue to invest in 
longer-term social developmental and educational initiatives to tackle 
juvenile crime prevention at the ‘front end’.
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