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Separate and Apart: 

Why True Restorative Justice Cannot Exist in the Criminal Court System 
 

Restorative justice seeks to heal
1
 people and communities when a harm has been done.  One of 

the ancient and tried-and-true restorative practices is holding a circle for those affected by the 

harm to speak freely to one another.
2
  In the circle, each person has an opportunity to speak and 

be heard about the harm or the event that brought the circle into existence.
3
  The conversation 

among those affected by a conflict, tension, or harm is facilitated, protected, and deepened by the 

structured environment of the circle. 

 

The open and honest expression of feelings, thoughts, and opinions in this supportive group 

setting allows people to find their own healing.  This is how restorative justice circles facilitate 

healing.  It is also precisely why true restorative justice cannot exist within our criminal court 

system.
4
 

 

People all over the world have used restorative justice circles to resolve conflicts for millennia.
5
  

Circles bring people together to be present with each other.
6
  Participants’ voluntary engagement 

is essential to having a genuine, heartfelt, and effective dialogue.  That is why the circle must be 

a safe space, in which people are free to express whatever they want
7
 – be it rage, frustration, 

confusion, sadness, joy.  The authenticity and vulnerability
8
 expressed in circles contribute 

greatly to their power.  Those who are in the circle decide what the rules of the conversation are
9
, 

if there are any at all.  It is critical that the circle be free from externally-imposed rules, values, 

and judgments
10

 – including labels like “offender” and “victim.”  No one person or set of people 

inside or outside the circle can lord their power over others in the circle.  That is because in the 

circle, all are equal.
11

 

 

In stark contrast, our criminal courts have no space for a judgment-free, safe space, where all are 

equal and free to come and go as they please.  That is simply not what the criminal legal system 

is designed and built for.  For all the discussions that happen in law schools about the purposes 

of Criminal Law (Is it meant to deter?  Rehabilitate?  To make someone whole?), it becomes 

clear from observing and interacting with criminal courts that our criminal legal system exists 

only to punish those accused of wrongdoing.  I say “those accused of wrongdoing” and not 

“those found guilty of wrongdoing” because the criminal legal system does punish those who are 

accused – even those who are innocent
12

 or later found not guilty – from the second they are 

arrested.  Examples of such punishment include incarceration during the pendency of a case, 

court dates dragging on for months or years, loss of jobs, housing, and custody of children, not to 

mention the toll on physical and mental health.  Anyone who has witnessed any part of the 

criminal court system – from arraignments to regular calendar calls to trial – can see that the 

system is there to punish.  Its raison d’être is completely antithetical to that of restorative justice: 

healing. 

 

Courts are not spaces where people can voluntarily come and go.  Those accused of crimes 

certainly cannot.  If, after seeing a judge, a defendant who is supposedly at liberty even tries to 

leave the well in a courtroom without the judge implicitly or explicitly granting permission (or if 

he or she leaves in a way that the judge finds disrespectful), there are repercussions.  If 

defendants do not come to court on their court dates, the judge can order a warrant for their 

arrest.  Complainants are not really free to go to court
13

 until trial, if there is one. 
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Court is also not a safe space.  Court officers and corrections officers with handcuffs and guns 

run courtrooms and courthouses – in some places, like a total police state.  Some could argue that 

this is a “safe” space, but when I say “safe space,” I am referring so a place that is safe for 

everyone – including those accused of crimes and their supporters. 

 

Nor is court a judgment-free zone.  Judges are, of course, judging.  So are prosecutors and 

defense lawyers, social workers, officers, program representatives, drug treatment court staff, the 

list goes on.  And power dynamics abound, making it abundantly clear that all are decidedly not 

equal. 

 

In a system in which the primary goal is punishment and in which complainants are only 

involved to the extent necessary to punish those accused of crimes, to attempt to integrate a 

completely different set of principles designed to facilitate healing of everyone involved is – 

bluntly put – a fool’s errand. 

 

Restorative justice is a method for resolving interpersonal conflicts completely distinct and 

separate from our criminal legal system.
14

  These two systems have distinct and separate 

histories and philosophies.  If restorative justice principles were incorporated into our criminal 

legal system, the nature of the dominant system (to punish) would inevitably seep into whatever 

aspects of restorative justice were introduced – at best, diluting them, at worst, corrupting and 

destroying them.
15

 

 

This becomes clear from doing a simple thought experiment.  Various ideas have been floated 

around about how to integrate restorative justice into the criminal court system.  What about 

holding a circle as a prerequisite to getting a favorable plea deal or dismissal?  What about 

having a circle post-plea, pre-sentencing, as a prerequisite to getting a favorable sentence?  What 

about sentencing someone to do a circle instead of probation or community service?  The 

fundamental problem with all these suggestions is that none of them are in any way voluntary.  

In today’s criminal legal system, if a person accused of a crime agrees to any of the above, and 

then does not comply fully (e.g., is late to a circle, leaves early, or does not attend at all), then 

there are repercussions, likely involving jail.  The need to punish overpowers the goal of healing. 

 

Another problem is that none of these suggestions are free of outside rules, values, and 

judgments.  In our criminal legal system, if a person accused of a crime agrees to any of the 

above, judges and prosecutors will want updates, reports, “proof” that the accused is “doing what 

he (or she) is supposed to do.”  And if what the accused is doing is not acceptable in the eyes of 

the judge or prosecutor, then there are repercussions.  The chilling effect of knowing that what is 

said in a circle can be reviewed and judged by a judge or prosecutor (and many others) is 

diametrically opposed to the idea that everyone in a circle can express what they want, free of 

negative consequences like jail time.  Healing cannot take place if looming in the background of 

a circle is the specter of court – complete with judge, prosecutor, defense lawyer, and others 

sitting in judgment of your participation and performance – not to mention the threat of jail.  

 

The only way that restorative justice circles can be a true alternative to an active case in criminal 

court is if there are absolutely no strings attached.  In other words, the case must be dismissed 
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immediately or guaranteed to be dismissed at some reasonable point in the future and there can 

be no chance of restoring it to the calendar and no jail alternative to anything.  This is unlikely to 

happen, to put it lightly.  So, as long as judges and prosecutors will not agree to this kind of 

arrangement, there can be no restorative justice within the criminal legal system. 

 

Others may argue that restorative justice and restorative practices already exist within some 

courts, but I seriously question this claim.  Is this “restorative justice” truly voluntary?  If a 

defendant decides not to attend a circle and, as a result, faces any kind of punishment, including 

his or her case being restored to the calendar, then it is not.  Is it free from outside rules and 

values?  If there is any degree of oversight or approval needed afterwards from a prosecutor or 

judge, then it is not.  Is it a safe space?  If there are no rules of evidence to protect a defendant 

from having what he or she says during a circle used against him or her in court, then it is not.  Is 

everyone equal, with equal power?  If a judge or prosecutor gets the final say over whether a 

defendant should get a favorable outcome based on his or her performance or participation in a 

circle, then the answer is no.  To me, this is not restorative justice. 

 

To be clear, I fully believe in a future where restorative justice exists.  In fact, I have a deep-

seated hope for a future where restorative justice flourishes – as it did in our past
16

.  But the 

restorative justice I believe in exists in communities
17

, belongs in the hands of individual people 

– not in courts and under the thumbs of judges and prosecutors – as it did in our past.  

Restorative justice is about restoring power to the people – power over their lives, the way they 

live their lives, the way they interact with others in their communities, the way they resolve 

conflicts.  It is about not giving power over to police, prosecutors, and judges to make decisions 

for them.  Restorative justice can only restore, repair, and bring healing to individuals if those 

individuals are at the helm of the process, self-actualized in their ability to make change and heal 

themselves. 

 

I do wholeheartedly believe that restorative justice can be used to solve the collective struggle 

we have with systemic oppression of people of color and other marginalized people, over-

incarceration, recidivism
18

, criminal activity, abuse of the criminal court system (e.g., making 

false reports or otherwise manipulating the courts to one’s own gain and benefit), lack of civic 

engagement, and the general disconnectedness of our communities.  We can use restorative 

practices to achieve all these things.  It is within our power to embrace and practice restorative 

justice in our lives, in our communities – not in courts, in fact, instead of courts, instead of 

involving the police in all of our conflicts, instead of looking to systems of prosecution to punish 

and seek vengeance.  We can keep the vast majority of conflicts
19

 out of the criminal legal 

system.  Despite the inevitable resistance (be it political or simply resistance from inertia), we 

can educate ourselves about the ancient restorative justice traditions, establish our own 

restorative justice processes for our communities, and facilitate restorative justice circles when 

conflicts arise. 

 

As our ancestors once did, we, too, can resolve our own problems and conflicts.  We can also 

take care of one another as we do this
20

, though it will inevitably take time to collectively change 

course and remember how.  But it starts with our intention.  We can heal ourselves and our 

communities.  We can start now, in our very own communities – right where we already are. 
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them would be better addressed in restorative justice circles.  People involved in the cases that remain in courts are 

absolutely candidates for post-conviction restorative justice circles – in prisons or in the community, after a sentence 

is served.  Again, that discussion is beyond the scope of this essay. 
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 For those who believe that our criminal legal system is more effective, fair, or otherwise “better” than the 

restorative justice tradition, I pose the following question: Is it “better” to have a system where a young man like 

Kalief Browder (see generally Jennifer Gonnerman, Kalief Browder, 1993-2015, THE NEW YORKER, June 7, 2015) 
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