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INTRODUCTION & OVERVIEW OF THE PROJECT

Someone asked me last week why I do this work, and without thinking, I answered:

because this is an emergency.  When I said that, I had in mind the dire consequences we

are facing both for those who are harmed by crime and for those who harm them.  The

former are not healing and the latter are spending their lives in jail, where they are not, to

say the very, very least, being rehabilitated.

But I think there is a positive aspect to this emergency diagnosis as well.  In an

emergency, we are less insistent about what are the commonly practiced and accepted

means of acting.  We are more willing risk-takers not because we are necessarily more

courageous or less cautious, but because the stakes have made risk-taking the prudent

thing to do.  For example: on an average day, no one believes you when you say the

second floor window is an exit.  They think you’re unreasonable, careless, strange.  But

then there’s a fire, and suddenly people begin looking out that same window, thinking

seriously about the height of it, seeing that nice patch of grass below.  They feel the heat.

They say “That’s really not so far after all.  You know, that might just work.”

At the Vera Institute of Justice, I am currently designing a Restorative Justice project that

aims to target 16-19-year-olds in the adult Criminal system who are facing a range of
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offenses, including serious and violent ones.  If and only if their ‘victims’ welcome the

process, they and the offenders will be diverted into a Victim-Offender Mediation and/or

Conferencing program with intensive preparatory and follow-up components.  I’ll talk

about those components and what they’ll look like as we go on.  The project will be

conducted in partnership with the courts and will include an intensive research and

evaluation component.  This project, particularly the inclusion of serious and violent

offenses, is a leap for New York.  But our house is very much on fire.

So we are turning to Restorative Justice.  Initiating a program to address serious and

violent offenses committed by young people involves at least three different types of

work that are present in any restorative work, but are perhaps a bit more demanding for

the more serious cases: (1) identifying the challenges, (2) making the case, and (3)

managing the risks.  Let’s talk first about challenges.

IDENTIFYING THE CHALLENGES

First, let’s acknowledge the challenges to hearing serious cases with youth: that includes

challenges based on the age of the offenders, the seriousness of the case, the needs of the

victims, challenges to getting support as well as challenges to doing the work well.  To

name just a few more specifically: There’s the challenge of the timing of the victim’s

healing process as it relates to the pressures of the court docket.  In serious/violent cases,

there’s the massive problem of handling detention, since the vast majority of our

participants are ones who would have otherwise been detained in secure facilities.

There’s age bias—on the part of the system, the victim, and even ourselves (though this
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sometimes goes both ways—sometimes their youth leads to greater openness).  There’s

resistance from various system partners, including potentially the Defense Bar.  There are

more I’m sure come to mind for you right now.

I want us to keep these challenges in mind as we go forward, and to test what I’m

advocating against each of them, because I do believe it’ll hold up under scrutiny.   I’m

going to talk today about everything except the victim-offender mediation or conference

itself.  I do this in part because this is humbling and expert company.  But the other

reason is more substantive, and that’s that all too often Restorative Justice & Mediation

are conflated, and I want to shift our focus from the actual mediation or conference and

look closely instead at the accompanying programming that’s necessary to make the

restorative intervention transformative, the methods of diversion that are likely to work

and to last, and the supporting research that makes Restorative Justice sustainable as a

system diversion.

I also want to highlight another set of challenges here, which are the circumstances facing

our young offenders.  To paint the picture: We are currently incarcerating more people

than ever before in our history.1  At least two thirds of the young people released from

jail or prison in New York City will go back within three years.2  The annual cost of

incarcerating a young person in this age group ranges from $60,000 at Rikers Island to as

                                                  
1 The Sentencing Project 2006, data available online at: http://sentencingproject.org/issues_01.cfm.  See
also U.S. Bureau of Justice Statistics.
2 New York City Department of Corrections, 2004.
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much as $171,000 Upstate3—and that’s excluding any special programs or uniquely

equipped facilities.  That’s an enormous sum of money.   Former convicts’ chances for

employment drop dramatically once they’ve been incarcerated, and nearly half of the

people in this age group can’t read above the fifth grade level when they’re released.4

For some of you, my talking about 16-19-year-olds in adult court sounds incongruous.  If

it does, you either live in another country, or in one of the 47 states that believes 16 year-

olds are still children and tries them accordingly.  In New York, when you’re 15 and 366

days old, you’re an adult.  The good news is this situation makes us in some ways

uniquely positioned to create a project grounded in the extensive evidence gathered from

experience with Restorative Justice for this age group in juvenile courts and to pilot that

project in the adult system, which is often far more resistant to this type of diversion or

intervention.  The bad news is, the presence of young people in adult courts is not unique

to these three states alone.  More and more jurisdictions are regularly choosing to try kids

as adults.  And the consequences of those choices, we are beginning to see more often

and more clearly, are daunting.

This year, the MacArthur Foundation Research Network on Adolescent Development and

Juvenile Justice conducted a study in New York and New Jersey to determine whether

trying and punishing youth as adults resulted in a reduction in crime and recidivism.  It

didn’t.  The researchers found that youth in adult courts were in fact 85% more likely to

be rearrested for more serious crimes, especially violent crimes, and were 26% more

                                                  
3 High end figures reflect cost of OCFS facilities for juveniles.  Available at the Correctional Association
online: http://correctionalassociation.org/JJP/publications/detention_fact_2006.pdf.
4 Frank Dody, Rikers Island Academy principal, 2004, based on his own review of inmate data; confirmed
by Adolescent Reentry Initiative program intake data, 2006.
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likely to be re-incarcerated than comparable youth facing comparable charges in juvenile

courts.5  Each of those arrests for violent crime, we have to remember, represents a

victim, too—an instance of harm the study suggests may be a product not so much of the

young person him or herself, but of the nature of his or her system contact.  We need to

take that very, very seriously.  What’s more, youth in adult correctional facilities who

suffer from mental health problems share many of the same symptoms of soldiers who

have returned from war and survivors of national disasters according to the

research—symptoms we recognize all too well from our experience caring for another

group of people: victims of crime.6  And last, but very, very far from least, it’s important

to add to this picture that as many as 95% of young people incarcerated in New York

City are Black or Latino.  95%.7 We need to hear that number with all the seriousness and

gravity it demands, and to commit to responding accordingly.

The adverse consequences of an excessive reliance on incarceration are themselves

enough to constitute an emergency.  But they are only half the story.  The experience of

victims in the Criminal Justice system is all too often alienating, disempowering,

disappointing, and even re-traumatizing.  And these are, at least in the public discourse if

not in law, supposed to be the beneficiaries of the process.  It is with their needs most

firmly in mind that we proceed to making the case.

                                                  
5 MacArthur Foundation Research Network on Adolescent Development and Juvenile Justice, “The
Changing Borders of Juvenile Justice: Transfer of Adolescents to the Criminal Court: Issue Brief 5.”
Available online at: http://www.adjj.org/downloads/3582issue_brief_5.pdf.
6 Ibid.  See also Judith Herman, Trauma and Recovery: The Aftermath of Violence—From Domestic Abuse
to Political Terror.  New York: BasicBooks, 1992.
7 Correctional Association, statistics on juveniles entering detention.  Available online at:
http://correctionalassociation.org/JJP/publications/detention_fact_2006.pdf.
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MAKING THE CASE

It may be helpful to understand this as a facet of risk management, particularly for system

partners.  One thing we have to be able to do to secure their ongoing support, meet their

needs, and protect their complex interests is to prove it works.  First, that means we need

them at the table.  That means building relationships early in the process with the District

Attorney’s office, the Defense Bar, the judges, possibly the police, and anyone involved

in intake and diversion, and allowing the parties to contribute to and shape the program

design.  Making the case to them for Restorative Justice with serious and violent

offenders begins with looking to our mentors and predecessors in the field, of which I

thankfully have many, and extends through managing information effectively and

developing a comprehensive research agenda about the work as it proceeds.

I’d like to take a minute to look at some of the evaluative research in the field.  First,

Restorative Justice’s capacity for meeting victims’ and offenders’ needs, including those

for safety, fairness, and inclusion, is evidenced by the high levels of satisfaction reported

by all parties.  Expression of satisfaction with Victim-Offender Mediation is consistently

high for both victims and offenders across sites, cultures, and seriousness of offense:

typically, 8 or 9 out of 10 participants report being satisfied with the VOM process and

with the resulting agreement.8  A key aspect of this satisfaction on the victim’s end has to

do with safety: one study found that victims who participated in mediation reported

feeling safer than they had—not only before the mediation, but even before the offense.

On the other hand, the same study found that victims who went through court processes

                                                  
8 Davis, 1980; Coates and Gehm, 1985; Perry, Lajeunesse, and Woods 1987; Marshall, 1990; Umbreit
1991, 1994, 1995, 1998, 2001, 2005; Umbreit and Coates, 1993; Umbreit, Vos, Coates & Lightfoot, 2005.
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reported that the experience had substantially lessened their sense of safety.9  In terms of

fairness, a study of burglary victims in Minneapolis found that 80% of victims who went

through victim-offender mediation indicated that they experienced the criminal justice

system as fair compared with only 38% who had participated in standard court

processes.10  And finally, on the inclusion front, two notable trends emerge: first, for any

given mediation, the victim and offender are likely to report the same level of satisfaction

as one another, regardless of the type of offense or the agreed upon sanction/restitution;

and second, victims’ satisfaction tends to correlate far more directly to their satisfaction

with the process than to their satisfaction with the outcome.11  That means we are not

faced with a zero sum game.  Quite the opposite.

So we know the process is meaningful.  But let’s move on to where our system partners

are likely to begin, especially as we challenge them to divert a more serious set of cases:

the big, bad question of recidivism.  While the quality of existing research varies, a great

deal of investigation into the impact of Restorative Justice processes on recidivism has

yielded some promising results.  First, a great many studies show lower recidivism rates

overall,12 and importantly, at least two showed that young adults who did re-offend

tended to incur less serious charges than did their counterparts in the control groups.13

The range of impact varies, though the more sophisticated studies measuring the efficacy

                                                  
9 Beven & Hall.
10 Umbreit 1992.
11 Beven & Hall, supported by other studies that gathered the relevant data but did not draw this
comparison.
12 Schneider 1986; Nugent & Paddock 1995; Nugent, Umbreit, Wiinamaki & Paddock 200; Umbreit 1991,
1994, 1995, 1998, 2001, 2005; Umbreit and Coates, 1993; Vos, Coates & Lightfood 2005; several show no
or negligible impact, including Roy 1993.
13 Umbreit, Vos, Coates & Lightfoot 2005; Evje & Cushman; Umbreit & Coates; Nugent & Paddock.
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of established programs often yield results in the 30-35% range for reduction of

recidivism.

One well-conducted meta-analysis drawing from a substantial pool (1,298 juvenile

offenders) determined that youth recidivated at a statistically significant 32% lower rate

than the control population.14  A more recent & rigorous meta-analysis with a sample of

11,950 juveniles who received service at 25 different sites found victim-offender-based

restorative justice programs generated a 34% reduction in recidivism.15

Unlike participants’ satisfaction, which does not tend to vary across offense type, of

crucial interest to our discussion today, the research suggests that Restorative Justice may

yield better results for the more serious cases.  One high-caliber Canadian study

demonstrated no significant results for low-level offenders (they found a 6% increase, in

fact, for property crime cases), but did report reductions in recidivism for violent offenses

(a full 38% reduction in crimes per year).16  Similarly, another study found the long-term

success of the model correlated directly to the seriousness of the offense.17   That is to

say, more serious = more effective.  Since victim-offender mediations bring offenders

face to face with the human harm they have caused, it seems logical that when that

human harm is more substantial, so too is the offender’s response.

All that said, Umbreit and Coates, among the very best and treasured researchers in the

Restorative Justice field and sources of some of the data above, themselves observe that

                                                  
14 Nugent, Umbreit, Wiinamaki and Paddock 2001.
15 Bradshaw & Roseborough, 2005.
16 Sherman, Strang & Woods.
17 McCold & Wachtel.
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“policies and supporting dollars outdistance the needed empirical research to determine

impact and help shape programming.”18  Gaps or inadequacies in the current research that

we would aim to repair include: lack of or nonequivalent control groups, self-selection

bias, inconsistent or inappropriate definition of re-offense, lack of clarity and consistency

regarding process, merging of multiple types of mediation, lack of distinction between

participant and/or offense type, lack of clarity regarding nature of re-offence (i.e. violent

or non-violent), failure to account for prior records, and/or insufficient data and

participation.

I also want to highlight  at least briefly about another, very serious, hole in the body of

research in the field: as the restorative justice researcher Herman noted in 2003, “No

systemic, data-based studies have yet been conducted to document the mental health

effects (healing or otherwise) of victim’s participation in restorative justice programs.”19

The lack of research regarding the impact of these processes on victims has several

adverse effects: it exacerbates many victims’ advocates’ objections to Restorative Justice

as imbalanced and excessively offender-driven; it fails to capture a full half of the benefit

and impact of Restorative Justice processes; and it limits our ability to redesign programs

to better serve in the interests of victims’ recovery and healing.

Herman’s observation, though accurate when he made it in 2003, is no longer entirely

true.  Caroline Angel conducted the first significant research study tracking the impact of

Restorative Justice conferencing on manifestations of symptoms of Post Traumatic

                                                  
18 Umbreit, Coates & Vos 2001.
19 Herman 2003, cited in Beven & Hall.
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Stress, both immediately following the intervention and again six months later.  The

results indicate that restorative justice practices reduce the traumatic impact of crime.

Participants in restorative conferences reported a more than 40% reduction in PTSS

symptoms.  That’s the result of a single two hour intervention.  That’s very, very striking,

and should remain a signpost for us as we move forward.

*

The other crucial aspect of making the case has to do with sentencing.  I’ll talk briefly

about two aspects of this--the Diversion model and alternatives to incarceration— both of

which will have to figure prominently in any early conversations with stake-holders.

While the follow-up component carries the greatest burden of ensuring compliance, a

good Diversion model will both guard against non-compliance and provide a framework

for response when it occurs. Designing such a model requires not only determining the

degree of possible flexibility regarding the point of diversion and the conditions for

release from detention, which are significant challenges, but also (a) the definitions and

measures of compliance with agreement and consequences for non-compliance, (b)

provisions for graduated sanctions, (c) clear agreement regarding the conditions for

dismissal and/or reduction of charges upon successful completion, and (d) coordination

with supervisory bodies and the court.
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Though it is impossible to predict our exact protocol in advance of reaching agreement

with our government partners, our initial exploration at Vera has uncovered nearly

universal consensus that victim-offender proceedings for serious cases aiming to impact

sentencing are best conducted either (a) through deferred prosecution, the model

originally used, for instance, by DTAP (Drug Treatment Alternatives to Prison) in

Brooklyn or (b) by having the defendant enter a guilty plea, participate in mediation, and

withdraw that plea upon completion of the agreed upon restoration/sentence.

All these aspects are crucial, but perhaps more than others, building in provisions for

graduated sanctions and internal programmatic responses to non-compliance in particular

can help minimize our reliance on coercive bodies for “enforcement” of the agreements,

and will demonstrate our good will and competence to those partners.

If our chosen diversion model works, and if we get appropriate cases and hear them

successfully, a majority of these young people are likely to be diverted into alternatives to

incarceration.  That means that one of the first and least negotiable needs is a network of

Alternatives to Incarceration(ATIs), or at least of agencies prepared to act as such.  That

belongs in all caps on what I’d call your readiness checklist--a list of components that

need to be in place for your Restorative Justice program to take on these kinds of case.

The broader the range of ATIs available, the more likely we are to find one suitable to the

individual case at hand.  And the stronger our relationship with those ATIs, the more

likely they are to grow to meet the complex and evolving needs generated by a truly
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Restorative process.  Cultivating collaborative relationships with ATIs has to be a

priority, I would argue, of any Restorative Justice project looking to accommodate more

serious cases.

It’s also crucial that we understand and can articulate concretely the efficacy of the ATIs

we rely on so heavily to support a very, very important facet of our work.  A 2004 Vera-

conducted evaluation 20 demonstrated that ATIs pose no greater risk to public safety as

compared with incarceration, even when offered to more serious and/or violent offenders.

For instance: over the course of the four-year study, 58% of the youth participating had

been convicted on robbery charges, the kinds of charges we hope to take on, and the

recidivism rate remained equivalent or better as compared with incarceration.

What’s most interesting for us today is that a 2002 Vera-conducted study of ATIs found

that participants who completed the program were likely to recidivate at a substantially

lower rate.  So one of the questions, then, isn’t just, how do we get them into the

program, but also: how do we get participants to complete?  In addition to improvements

in the programs themselves, there is reason to believe a Restorative Justice process in and

of itself will help.  Early research in the Procedural Justice field suggests that

participatory processes (such as Restorative Justice) are likely to contribute to higher

rates of compliance.  It’s very intuitive: it means that if someone has involvement in

identifying a sanction, he or she is more likely to follow through on it. Or in other words,

                                                  
20 Rachel Porter, Sophia Lee, and Mary Lutz.  Balancing Punishment and Treatment: Alternatives to
Incarceration in New York City.  New York, NY: Vera Institute of Justice, 2002.  Available online at:
http://www.vera.org/publication_pdf/164_251.pdf
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our hope (or hypothesis, rather) is that engaging in a meaningful and consensual process

with the victim is likely to increase an offender’s commitment to the agreed-upon

sanction, and thereby to reduce the likelihood of his/her future re-offense.  Related

indicators are promising: in one large-scale meta-analysis, researchers found that of those

cases that reached a mediation, typically 90% or more resulted in agreements, and 80-

90% of those agreements were later completed.21  What’s more, another study found that

young adults who felt their sentence was arrived at by a genuine consensus had 25%

fewer subsequent offenses than those who did not.22  This means the burden of improving

outcomes doesn’t fall on the ATIs alone—we as Restorative Justice practitioners are in a

position to contribute meaningfully to their success.

Once all these mechanisms are in place and the case is made and the partners are willing,

the hope is that we get to do our work.  And if we do, for the well-being of the

participants and for the Restorative Justice community, we are charged with managing

the risks.

MANAGING THE RISKS

When we talk about managing risks, we are talking about risks to at least four

overlapping groups of people: the offenders, the victims, the system players, and the

community.   I say “managing” risks because the risks cannot be fully eliminated, and it

does a disservice to everyone involved to pretend otherwise, particularly when dealing

with serious and violent offenses.  That said, they can be managed in such a way not only

                                                  
21 Umbreit, Vos, Coates & Lightfoot 2005.
22 Hayes & Daly 2003.
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as to limit damage, but also to bring about real and meaningful change for everyone

involved—including even the system players.

There are of course a variety of aspects to the support programming for a Restorative

Justice project.  I’m going to talk about just two today, because I think they meet a set of

needs that arises more urgently from serious and violent cases involving young offenders.

I want to talk about the preparatory component, and certain aspects of the follow-up.

These components are in addition to any case management, staff training, referrals to

services, compliance monitoring, and even mandated sentences or alternative to

incarceration involvement.  These are components our staff will be responsible for

conducting.

PREPARATION

Managing the risks begins with preparation.  One way of assessing your program’s

capacity for hearing serious cases is by assessing its capacity for preparatory work, which

certainly belongs high on the “readiness checklist.”

There are a variety of things we know a preparatory component has to do, ranging from

introducing Restorative Justice to outlining guidelines and expectations to initiating a

participatory and healing process. Some of that work can be carried out by outreach staff

and case managers. But what I want to do today is to talk more specifically about one

portion of the work that might benefit from being conducted in groups, and to frame this
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preparatory work in terms of skill development.  Because in Restorative Justice, and

perhaps most urgently when it involves youth and/or serious and violent cases, we also

have to equip the parties to participate in the first place.  We have to understand

participation in Restorative processes as a skill – one that is all-too-often under-developed

or when it is developed, that atrophies at an astonishing rate in the current system, and

one that we are capable of cultivating with the right programming.  We have to be willing

to think of ourselves not just as mediators or program administrators or case managers or

even Restorative Justice practitioners, but also as teachers.

So if that’s the case, then what are the aspects of participation we need to teach most

urgently in cases involving youth and serious/violent offenses?  I think they can be

broken down into three components: Right Speech, Listening, and Responsibility.  We’ll

talk about them in order.

RIGHT SPEECH

The phrase “Right Speech” comes from the Buddhist tradition, where it is considered the

first principle of ethical conduct. Right Speech can be understood as refraining from (1)

false speech, which means lies or misrepresentations of the truth, (2) divisive speech, or

words that create rifts between people, (3) harsh speech, which is speech that offends or

hurts others, and (4) idle chatter, which is speech that has no purpose or intent at all.

Speaking like this, speaking rightly, is something that we can and should practice—just

as we would practice playing an instrument or a game.  In working with young offenders
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in particular, one of the things we encounter is the need for new vocabulary to enable

them to speak rightly.   I actually came back to the Buddhist formulation of this concept,

which I’d been familiar with but hadn’t fully integrated into my understanding of

Restorative Justice, after a young man I worked with in Harlem refused to participate in a

mediation because, as he said, “It ain’t even worth it—I can’t talk right.”

The language of responsibility, accountability, remorse, even of love, is not often a

language our offenders speak fluently.  Even a word like “remorse” unifies a broad range

of feelings and intentions into a single concept, and the ability to understand those

feelings and intentions as part and parcel of the same thing is a powerful step toward

speaking, and acting, right in the aftermath of harm.

Our young adults in the criminal justice system in New York City are all too often

terribly, even criminally, undereducated.  As part of the Restorative Justice process, we

have to do what their schools haven’t.  We have to give them ways of articulating

themselves, ways of communicating and commanding respect, ways of saying what they

mean.  Our intervention has to start with giving them language so that they can, as that

young man from Harlem believed he couldn’t, “talk right.”  Then we have to hear what it

is they say.

Which brings us to the second principle:



17

LISTENING

John Forester, the innovative city planner, writes in a wonderful essay called “Listening:

the Social Policy of Everyday Life”:

“Hearing is easy.  Listening seems, mistakenly, not to be.  We can hear words, but

miss what is meant.  We can hear what is intended, but miss what is important.

We can hear what is important, but neglect the person speaking.”23

I would argue that Restorative Justice is first and foremost a practice of listening, and that

if we can create a space in which two parties can really hear each other, the vast majority

of the transformative work takes care of itself.  If that’s true, then it stands as one of the

most scathing indictments of the criminal justice system as we know it, which offers very

little space for the parties closest to the harm to hear one another speak.  When we

understand how crucial listening is to Restorative Justice, we have to then make it a

priority of our preparatory work.  In a world of television, video games, racism and bias

against the young, we have to cultivate the skill of listening so that our participants are

able to hear what is meant, to catch what is important, and not to neglect the person

speaking.

                                                  
23 Forster, John.  “Listening: The Social Policy of Everyday Life.”  In Planning in the Face of Power.
Berkeley : University of California Press, 1989.
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RESPONSIBILITY

That last piece of not neglecting the person speaking is the heart of cultivating the third

skill: responsibility.  I like to put responsibility in this triad with Right Speech and

Listening, because it enables us to understand responsibility as what it is etymologically:

an ability to respond.  The dictionary gives us a few key aspects of what it means to be

responsible: one is to be “liable to be called on to answer, liable to be called to account.”

But the next in line is to be “able to answer for one’s conduct.”  So responsibility

includes both the call and the ability to answer.  Notice how it doesn’t mean taking

blame, or admitting wrong-doing, or accepting guilt.  It means listening to the call and

being capable of offering the right speech in response.

So when we speak of these three components—listening, right speech, and responsibility,

we begin to see that these are not only the components for the offenders, but for the

victims as well.  We need our victims to act out of responsibility—first and foremost to

themselves and their healing, but also to the process.  And we need them to cultivate the

ability to speak and hear and answer from a place of love and safety.  Moreover, in

speaking about these unifying components for all parties, we begin to break down the

notion that our victims and offenders are somehow fundamentally different—as people,

in this process, in their communities. . .    Breaking down that divide does not in any way

absolve us of any part of our responsibility to victims in what is for many the immediate

aftermath of a serious trauma: it only gives us a less oppositional lens through which to

see the situation and begin more effectively and compassionately our search for repair
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That search for repair leads us to the next item on my proposed readiness check-list:

follow-through.  It is worth noting that while the entire process benefits the victims and

offenders, it is primarily in follow-through that the system players and community have

their needs met.  I’ve mentioned the need for case management, staff training, referrals to

services, compliance monitoring, and sentencing options, which are necessary

components of any Restorative process.  What I want to focus on today, though, is an

aspect we’re developing at Vera with the particular demands of serious and violent cases

in mind.

If the guiding principles of the preparatory component were listening, right speech, and

responsibility, then the corresponding principles for the follow-up component, embodied,

I hope, in this model I’ll describe, are intention & follow-through.

INTENTION

Particularly when it is part of a thorough Restorative Justice process, Mediation is not

only about better understanding and settling the past, but equally, if not more so, about

setting intention for the future.  What we have in place of a sentence imposed by a judge

or jury is a set of commitments or promises arrived at between people.  The offender

should leave the process with both a list of actions he or she is expected to take and the

intention to take those actions.  The follow-up process is charged with nurturing—or, if it

is not quite there yet, cultivating—that intention.
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And this process is equally charged with cultivating the intention of victims.  In their

case, that usually means making a conscious choice to initiate a healing process, and

soliciting support for it.  That healing process may well involve accessing appropriate

therapeutic services, which we should always be prepared to offer swiftly and

confidently, but it may also include community involvement, job training, education,

improving physical health, solidifying or repairing family or friendship bonds. . . any

number of things that the individuals who have been harmed deem necessary for them to

recover and to thrive.  A narrow vision of what constitutes or facilitates healing is

antithetical to the aims and principles of Restorative Justice.  We have to remember this.

We have to let our victims set our course, to set their own intentions and to let those

intentions shape our own.  They can, and, I would argue, must be trusted with that task.

And one aspect of attending to those needs has to do with understanding who these

victims are, and who our offenders are.  We never want to undervalue the specificity and

seriousness of the impact on the victim, but we also want to give him or her tools to

respond to that experience in a way that is healing, forward-looking, and culturally

appropriate.  Our victims may well look just like our offenders.  And regardless of how

they look, statistics and experience tell us over and over again that the vast majority of

violent offenders were themselves once—or repeatedly—victims of violence.  What’s

more, what we know about violence alerts us to the fact that most victims after a violent

incident are now “at risk” themselves of initiating or perpetuating a cycle of violence—in

the short or long term, in their communities or in their families.  So we benefit from

approaching both the victim and the offender as individuals at a moment in a cycle that
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we are determined to intervene in and to break.  That means taking a contextual, a

realistic, and an empowering approach to violence, and to cultivating intentions from that

standpoint.

SUPPORT & COMMUNITY

The next step, of course, is supporting those intentions.  In the model we hope to create in

New York City, we’re looking to implement a rather uncommon hybrid.  The mediations

will be relatively standard victim-offender mediations or conferences, but our follow-up

will look quite different.  We intend to learn from the Circle practices that are practiced

in some form in a variety of Native American communities and described and practiced

so thoroughly and generously by Kay Pranis, among others.  For those of you unfamiliar

with them, circle processes typically involve many more participants or “stake-holders”

than standard Victim-Offender Mediation, including interested community members,

elders, and what might be regarded as more peripherally affected parties.  They are “led,”

and I use that term loosely, by a circle-keeper, and utilize a “talking stick,” often a

meaningful object to the participants, to facilitate the discussion.  Circle processes bring

to bear the moral weight of the community and are a uniquely supportive and healing

format, though they seem to have met with the greatest success as the primary means of

intervention in small, close-knit, geographically limited communities with shared values

that bear very little semblance to the broad, diverse, and disparate areas where we will be

working.  That said, I contend quite strongly that there is stil l a place for them in New

York City.
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Our plan is to include what I’m calling Commitment or Confirmation Circles –-a space

where the participants will confirm their commitments in a community of support persons

and care-givers who will bear witness to their promises and support them in upholding

them.  The circles will likely take place weekly, will include a presentation of the

resultant commitments from any “cases” that have been heard that week.  So there may

be one case in a given Circle, or there may be five.  There may be just a few support

persons present, or there may be a crowd.  These Circles will be open to the victims and

offenders, their immediate family and friends, interested members in the community,

mediators and staff in the project, even court and partner agency staff, as well as –and

this is perhaps the most important aspect to my mind—to “graduate” victims and

offenders who have completed or are engaged in a comparable process.  Our hope is to

create a network of support, reinforcement, and engaged community-building to solidify

the achievements of the mediation portion of the process.

The Circles will also provide an opportunity for recommitment or reconciliation for

offenders who initially fail to uphold the promises they make there, and will therefore

play a key role in the graduated sanctioning I mentioned earlier as a risk management

strategy.  At the stage of an infraction or non-compliance, we will of course welcome, but

will not require the participation of the victims in the ongoing work of supporting

offenders in reaffirming and acting upon their commitments.  The idea is that the

community, because it bore witness to the agreement, is now positioned to “hold the

space” and to play a role in advocating for the completion of the sanction.  This structure

also means that we do not have to place excessive demands on victims, for whom
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ongoing involvement may or may not correspond to their own healing trajectory, and that

victims whose own offenders do or don’t follow through can contribute to the success of

other cases.

These Circles are a powerful tool because they recognize the variety of people who are

impacted by and able to affect the outcome of harm, but they do not confine anyone to

specific roles in relationship to that harm.  In the Criminal Justice system, balance is

achieved by assignation of adversarial roles, whose interplay is meant to assure fairness

and proper outcomes.  In Restorative Justice, every party is charged with cultivating

balance—and that includes the victims & offenders themselves.  That doesn’t mean

anyone has to be “neutral”; few people are.  Rather, each party is asked to listen to the

right speech of the others, and to respond as best they are able.  Among the lessons we

learn from the profound efficacy of these processes for victims, which I touched on a bit

in the research at the beginning, is that none of this is about what victims owe—one can

argue persuasively they owe nothing at all— but about what they deserve, need, and,

when given the opportunity, sometimes even demand.  All too often, victims find that the

same system that assures them they owe nothing ends up treating them as though there is

nothing owed to them.  Responsibility turns out, in the end, to be a mutual thing—it’s

both a question and an answer.

CONCLUSION

So as we wrap up, I want to go back to this idea of emergency I spoke about at the

beginning, and to think about what it means about our commitment to this work.  I was
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recently training to become a lifeguard, and one of the things I learned is that if an

average person is standing at the shore and sees someone drowning, that person has no

legal obligation to help whatsoever.  Even if there is a flotation device right at their feet,

they can stand there and watch or turn and walk away with no consequence.  But once

you’ve learned to lifeguard, the moment you’ve acquired that knowledge and that skill

set, then suddenly you are obligated to act, you incur that responsibility by virtue of what

you’ve learned.

I think at this stage it’s indisputable that We as a community of practitioners have learned

what need to know to respond to this emergency.  The weight of that obligation is no

doubt heavy, but I share the disposition of the lifeguard who trained me, who said: “It

actually makes it easier because the hardest part of all of it is deciding whether or not to

jump in, and now you know you don’t have to stress that ever again.  Now you just go.”

I think he was exactly right.
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